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Sources of water law and its evolution toward
integrated management designed to limit
actions affecting environments




Consequently, integrated water management requires public policies and a legal framework that take into account
the environmental, social and economic dynamics affecting the resource. Very often, that implies going well
beyond solely national issues, to the point that the challenge for national, European and international
stakeholders lies in reconciling, in a cooperative framework, these three aspects by drafting principles, rules
and procedures suited to the different levels. That is why the European Union (EU) and its predecessor,
the European Economic Community (EEC), have since 1972 made an effort to codify laws and regulations in order
to protect water resources and environments (Loupsans, 2013). This process led the French legislator, in 1992,
to adapt French water law to the European context and to widen the scope of the 1964 law by filling out the basic
principles of the policy, by adding planning tools and by reinforcing inspections on activities impacting
the environment. The European water framework directive (WFD, 2000), transposed into French law in 2004,
was a further step in this direction. Then the Law on water and aquatic environments (LEMA, 2006) filled out
and reinforced the provisions contained in the 1992 law and created the National agency for water and aquatic
environments (Onema) as well as the framework for the missions, notably inspections, that were assigned
to the agency (see Figure 2).
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The response of the legal system to damage
inflicted on nature in order to control behaviour
affecting environments




Environmental damage or ecological damage?

Law is the product of the social conscience, consequently the knowledge and data provided by the earth and life
sciences are not sufficient in characterising damage to nature. Many stakeholders reflect on and participate in
characterising damage to nature and specifically that caused to water and aquatic environments, namely jurists,
decision-makers, scientists in multiple fields of the human and social sciences and in the earth and life sciences,
water managers, non-profits active in environmental protection and human rights, economic players, health
professionals, State services and agencies, etc. All of this input, provided by professionals in different fields,
each with their work habits, training and experience, contributes to influencing the law and how it is practised.
However, the law is also clearly situated historically and socially. It evolves because the opinions of
the stakeholders and social perceptions change over time (Honegger, 2014). That explains why, though an
anthropocentric vision of damage was long favoured, due notably to the anthropocentrism of liability law which
has difficulty with the ecocentric nature of ecological damage (Rebeyrol, 2010), changes in social perceptions
led to what Pinatel (1979) gingerly termed “technical adjustments” that, fundamentally, consist of reconciling
economic and social development with ecological preservation via measures in the administrative, civil
and criminal domains.

Today, two schools of thought, the anthropocentric and the ecocentric (Reyberol, 2010; Fuchs, 2011), form
the foundation for most of the legal thought and practises involved in characterising damage caused to nature,
including that caused to water and aquatic environments.

The anthropocentric school focusses on damage caused to humans. In this case, the literature speaks
of environmental damage. This concept is used to describe diverse situations that vary as a function of
the territorial scale. For example, internationalists use it for ecological catastrophes or environmental refugees
fleeing humanitarian catastrophes caused by grave disturbances to the environment (see Box 4). In French law,
the concept is used to describe damage where a legal subject (the human being) has suffered a loss and may
request remediation. The damage exists due to the degradation of the environment, e.g. damage to human
health, damage to property (buildings, crops, animals, etc.), damage to activities (tourism, recreational activities,
etc.). The impact is measured not on the basis of the environment and ecosystem functioning, but on that of
the damage directly caused to the human being. In other words, in the framework of this concept, it is the human
being who, on the basis of his legal capacity and as the direct victim of damage caused to water and aquatic
environments, will request remediation for the damage directly suffered. The environment is taken only indirectly
into account.

The ecocentric school focusses on damage inflicted on nature, also called ecological damage or purely
ecological damage. This type of damage does not have a legally identified victim because the environment
does not have legal standing. This is damage to the non-possessed or non-possessable elements of nature.
Most often, this type of damage is conceived as impacting entire systems (ecosystems, the biosphere) or more
limited elements (e.g. a species). Roughly speaking and in our field of study, this damage may be divided into
three categories depending on the impacted aspects of the aquatic environment:

m damage to the available quantity of water (discharge and regime);
m damage to water quality;
m damage to habitats.

The impact is measured with respect to an objective, a quality standard or a negative trend observed with
respect to a situation assessed previously. As we will see later, remediation of ecological damage must overcome
the obstacle of identifying a person entitled to request remediation because, in this case, the legal subject
(the human being) does not hold any rights over the damaged element(s) of the environment. It is generally
a legal entity (the State, non-profits, public agencies, etc.) that is entitled to request remediation for purely
ecological damage, given that it is endowed with legal standing and has been assigned the mission of ensuring
the integrity of the common good. In such cases, contrary to damage caused to humans, the damage directly
impacts the environment.






In this document, we will use a concept of ecological damage incorporating elements drawn from both
of the dominant schools, the anthropocentric and the ecocentric. We see ecological damage as an impact
on the environment and on the functioning of an ecosystem that can constitute a tort for humans and nature.
This definition has the advantage of conforming to the actual situation of environmental inspectors in charge
of reporting damage to water and aquatic environments, as well as to the diversity of the legal system.
One of the duties of environmental inspectors is to inspect water uses. This means that though their general
mission is to report and characterise damage, exclusively on the basis of scientific and technical elements, they
can also observe and report, notably in court, on impacts on the functions of ecosystems of direct benefit
to humans, functions also known as “ecosystem services” (see Figure 3).

The originality of the French approach, compared to a number of foreign legal systems, lies in this hybrid nature
(see Box 5). The diversity of the tort charges that can be made following ecological damage is also an indication
of the difficulty, according to some, or of the choice, according to others, in deciding in favour of one or the other
of the two schools.
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Ecosystem services are the ecosystem functions that benefit human beings.

It should be noted that the intensity of the links and the potential for mediation differ depending on the ecosystem
and regions (Blanchart, de Tourdonnet, 2014).
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Are the terms “ecological damage” and “ecological tort”
synonymous?

The distinction between damage and a tort is very clear in civil, criminal and administrative liability law and will
be discussed in further detail below.

It may be said that damage is the cause and the tort is the consequence. Damage is an objectively
observable fact. It is what an environmental inspector see, observes and reports, e.g. fish floating on the surface
of a lake following chemical pollution, an abnormal colour of the water in a stream affected by chemical
pollution, unusually high nitrate concentrations in a river (see below the case of the village of Salsigne).

The tort consists of the consequences (see Table 1). For example, the legal consequences are generated by
the chemical pollution of a river, the destruction of wetlands or habitat destruction in a ditch. The loss
of a drinking-water abstraction (the tort) due to the excessive level of nitrates in a river (the damage) is another
perfect example. Torts are generally assessed on the basis of their impact on humans (moral or material harm,
etc.). This is because according to standard liability law, only certain, direct and personal damage may be
deemed to be a tort (see Figure 4). It is this principle that has long been and continues to be an obstacle in
acknowledging ecological torts. In an oversimplification, it could be said that only nature, having suffered damage,
has the legal standing to press charges. In addition, nature would have to prove that it suffered a direct loss
(tort), i.e. that it was directly targeted by the illicit act. But things have changed (notably since the Erika incident,
see Box 6) and continue to change. It was during the Erika trial that the judicial judge accepted for the first time
to qualify ecological damage as the cause of a tort to nature, independently of any torts to humans. Following
that decision, the commission presided by Mr. Yves Jegouzo, law professor, submitted a report to
the government on the remediation of ecological torts. A number of laws were proposed, however
the Biodiversity law (2016-1087, 8 August 2016) was the first to effectively introduce the concept of remediation
of ecological torts by creating the article 1386-19 in the Civil code. The article stipulates that “any person
causing an ecological tort must remediate it”. The following article states that only ecological torts resulting from
“non-negligible damage to the elements or functions of ecosystems or to the collective benefits drawn by humans
from the environment” shall be eligible for remediation. The conditions for remediation and the coordination with
other administrative and criminal procedures are also laid out. This progress should resolve a number
of practical problems and improve remediation of ecological torts.

This constitutes a significant advance for liability law.

The various tort charges available to the judge following ecological damage.

Examples of damage Commercial losses Injury to the brand image Disease contracted due to Disappearance
caused to water suffered due to pollution of local governments  exposure to hydrocarbons of certain species,
and aquatic environments (or) Negation of efforts during cleaning work harm to biological
made by non-profits functions
Torts charges* Deterioration of patrimony Personal injury Personal injury Damage to
available to the judge ie. ie. ie. the environment
following ecological Material Moral tort Corporal tort ie.
damage and economic tort Ecological tort

*Tort charges may be levelled separately or jointly as was the case in the Erika trial where material, moral and ecological torts
were acknowledged (Paris District Court, 16 January 2008).
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Legal interpretation of environmental deterioration, from damage to the tort charges. A proposed nomenclature
(Neyret & Martin, 2012).
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Salsigne, a case of ecological damage in southern France (Aude)
resulting in different torts

Salsigne is a small village in the Aude department (SW France), near Carcassonne and not far from Toulouse,
where work is increasingly rare, but life is agreeable. Fishing is an important activity in the area. Vegetable
gardens may be found everywhere. Unfortunately, Salsigne is also the story of pollution observed essentially
in the Moulin stream (Le Sindilla), a tributary to the Orbiel (see Figure 5) near the former gold mines of Salsigne
that were for many years the main employer in the area. Mining in the area around Salsigne went back
centuries. Gold was discovered at the end of the 1800s. A characteristic of the gold ore in Salsigne was its very
high content of arsenic. For every ton of gold produced, ten tons of arsenic were produced, which explains
the large quantities of arsenic-based by-products that polluted the air, soil and water. Production of arsenic on
the Salsigne sites rose to 10 000 tons per year. Pesticide factories set up near by to use the arsenic. In 1996,
the last operator entered judicial liquidation. From 1997 to 1999, the Regional environmental directorate (DRIRE)
and the Environment and energy-management agency (ADEME) took the initial steps to secure the sites
and installations. Starting in 2000, several rehabilitation projects were launched by a number of stakeholders.
Tremendous efforts were made, however the overall project was not sufficiently organised with a single
manager and a comprehensive strategic plan. Not all the sites were rehabilitated with the same rigorous methods
or on the basis of the same financial resources. As a result, even today, certain waste sites that were poorly
sealed and incorrectly rehabilitated on unstable terrain, or in contact with groundwater, continue to send
a non-negligible amount of residual pollution to the Orbiel.

Upstream of the sites, the river is dry. Just downstream of the bridge, the bottom of the river bed is a goldish
orange colour. Less than two metres from the point where the orange colour and the water appears,
a colourless flow has been observed which may be the source water in the stream. The water is also goldish
orange in colour. The bed itself is clogged with an orange substance. Over a distance of almost 200 metres,
the orange colour dominates in the Moulin stream. Further downstream, due to new tributaries, the orange
colour fades, but the water in the stream remains a dull grey. This is due to the presence of iron, lead, mercury,
cadmium and above all arsenic in high and stable quantities.

Arsenic is known as a highly toxic substance that causes serious digestive disturbances that can lead to death
(arsenic was long used as a poison). The lethal dosage is between 70 and 180 milligrams. Other toxic
properties have also been observed, notably vascular risks and atherosclerosis in the carotid arteries
discovered in 2002. Arsenic is above all carcinogenic and can lead to skin and internal cancers. These different
toxic properties led the World health organisation (WHO) in 1993 to lower the guidelines for arsenic in drinking
water from 50 to 10 ug per litre. The WHO guideline was incorporated in European law (Directive 98/83/EC
adopted by the Council on 3 November 1998) and in French law (Decree 2001-1220 (20 December 2001))
as a maximum permissible value and a quality limit, set at 10 pg/l instead of the 50 g/l initially set in 1989.

This case of ecological damage has occupied the legal authorities (see Figure 6) and the press (see Figure 7)
for a number of years.
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Chemical pollution.

a) Bed of the Orbiel clogged with an orange
substance containing high levels of lead,
mercury, cadmium and arsenic.
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b) Sign indicating that the water is not potable.

¢) Confluence of the Orbiel with the Gresillou,
where a chemical reaction occurs turning
the water milky white.
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a) A report filed by Onema, confirming the pollution, in 2013.
b) A complaint lodged by the Aude fishing union in 1990.
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a) Article in the local press, Midi Libre, June 1990.
b) Article in the local press, Midi Libre,

February 1992.

¢) Humorous drawing, Midi Libre, March 1996.
d) Article in the technical press, Environnement
et Technique, November 2014.




The different liability regimes used to remediate
torts arising from damage to water and aquatic
environments




Finally, administrative judges have never had the opportunity to apply the directive and law on
environmental liability (LRE, Art. L. 161-2 C.). It would appear that in spite of the texts (notably Directive
2004/35), the absence of administrative liability in matters of remediation of ecological torts constitutes
an obstacle to instituting compensatory measures (Drobenko, 2016).

The regime of environmental liability established by the LRE means that administrative judges can now take up
affairs on the basis of the standard principles of liability in view of remediating, in application of the “polluter pays”

principle, damage caused to the environment (Art. L161-1 and following in C. Env.). (See Box 6a.

That being said, application of the law on environmental liability (LRE) raises a number of difficulties. First of all,
assessment methods for ecological damages must be developed in order to carry out the remedial measures
(compensation in kind) where possible. However, we will see in Chapter 3 that the situation is complicated,
but that the discussions continue. Secondly, the coordination with the other liability regimes (civil and criminal)
must be improved. Finally, the LRE established a liability regime only for certain damages caused to
the environment. The law effectively targets damage impacting the good ecological status of water as defined
by the WDF, but it is nonetheless restrictive in that it takes into consideration only damage deemed to be
“significant” (see Annex Il of the 2004 directive) and measurable (see Figure 8).

As of today, it may be said that administrative litigation concerning damage to aquatic environments is
primarily based on administrative-police measures and on administrative acts (explicit or tacit decision)
concerning verifications on activities, including administrative sanctions against those infringing on the regulations
applying to their activities. The related litigation and that concerning liability for public constructions fills out this
particular domain. This litigation is characterised by cases concerning the review of legality and by the liability
regimes (fault, no-fault, exceptionally for gross negligence).

Box (6b



The same is true when the liability of public entities in the name of which the administrative authorities acted or
refrained from acting is at issue. This is a highly common form of litigation in cases concerning water pollution.
Finally, the objective may be to prosecute an offender guilty of damaging public land, an offence not covered by
the statute of limitations, which requires that the offender restore the land damaged by his action, for example
pollution of a sea coast or a release of substances affecting the bed of a state-owned river. In this case,
the administrative judge does not sanction the damage caused to nature, but, for example, the non-observance
of administrative procedures, illicit occupation of public land or an offence against the interests of the public
authorities. This is often the case concerning the upkeep of aquatic environments (CE, 1 March 1965, Consorts
Peydessus c/commune de Loudenvielle, N° 61280, Leb p.212) or the prevention of flood risks (CAA Lyon, 13 May
1997, Balusson c/Mutuelle du Mans, Dalloz 1998, p. 11). The prevention of risks (by environmental law,
urban-planning law) and the management of public constructions and constructions intended to prevent risks are
another sector where the administrative liability of legal persons governed by public law is engaged (CAA Nancy,
26 February 2009, Communauté urbaine de Strasbourg, req. N° 07NC00435).

1

Serious Lesser
Damage Damage

Assessment methods are proportional to the seriousness of the damage. Source: Hélene Gaubert, CGDD.

Punishment by the criminal-court judge of offenders causing
ecological damage

The law on criminal liability, applied by a criminal-court judge, is the branch of law that aims not to remediate
the infraction, but to sanction the offender causing damage, including ecological damage when it constitutes a crime.
The judge applies the Penal code and takes action to enforce the law in the interest of society. The sentence
is intended to be dissuasive and consequently preventive. In this case, the water police no longer acts in
the framework of the administrative police, but in that of the judicial police. Environmental inspectors work under
the authority of the State prosecutors.

In terms of criminal liability, there must be an offence that results in damage to the environment. In a standard
case, the judge pronounces a sentence that may range from a fine to a prison term.
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The judge must sentence individually (Law 2014-896 (15 August 2014) on individual penalties and to reinforce
the effectiveness of criminal penalties). In applying the penalty system, the judge may proceed immediately with
sentencing or delay it, for example to provide the offender with time to remediate the situation and put an end to
the offence. This is a common procedure in matters of ecological damage. It is a means, notably for criminal-court
judges entrusted with defending the interests of society, to adjust the sentence to the seriousness of the offence
and to the social and economic situation of the offender, and to bring the offender and victim together
in a criminal procedure aiming to remediate the situation and even to reconcile the parties.

A judge is free to decide to apply a special procedure whereby he issues an injunction, under risk of fine,
to restore the damaged area (Art. L173 L 173-5 C. Env.). This procedure is a means to obtain compensation
in kind for the ecological damage and to shift from a punitive procedure to an approach known as
reparative or restorative justice. The ministerial circular (21 April 2015) on criminal policy concerning
environmental damage set the guidelines.

Criminal liability is therefore a means to promote ecological considerations as an essential value due to
the educative function characterising criminal law (Camproux-Duffrene, Labarussias-Comment, 2011).

Remediation of ecological damage by the civil-court judge

The law on civil liability, applied by a civil-court judge, is the branch of law that determines the remediation of torts
caused to a person by damage to their rights, either patrimonial (to which a monetary value can be assigned)
or extrapatrimonial (to which a monetary value cannot be assigned). The judge intervenes only once the damage
(the cause) has occurred to remediate the tort (consequence) affecting the person who brought the case before the court.
The victim is said to sue for damages before a Trial Court or a District Court. All types of damage, including ecological
damage, may cause various torts that can be remedied by the justice system (Art. 1240 and following in C. Civ.,
formerly article 1382). Remediation takes place either in kind (through the return of the environment to its baseline
condition or, failing that, compensation in kind), the preferred solution wherever possible, or in the form of financial
damages (according to the principle of financial compensation).

In civil law, a return to the baseline condition corresponds to the concept of restoration in ecological terms. This consists
of turning the situation back to the baseline condition, i.e. what it was before the damage occurred (Viney, Jourdain,
2001). A return to the baseline condition has been accepted in court decisions because, for example, the Cour de
Cassation did not refuse the restoration of a stream that had been reworked without authorisation (C. Cass.,
14 September 1999, Hello, N° 98-84.345, Dr. Env., 20000, N° 82, p.4).

Compensation in kind is somewhat different and consists of restoring ecosystem functions, most often however
on a site other than that which suffered the damage because restoration of the first site is not possible.
This frequently raises ecological problems because it is often forgotten that the sites where compensation
(see Chapter 3) is to take place are already the result of a compensation in the sense that there are no longer
any truly wild lands in France.

Financial compensation consists of paying an amount of money that will supposedly be used to remediate
the tort suffered due to the loss caused by the damage. The purpose of civil liability in this case is to indemnify
the victim with an amount equivalent to the loss. Financial compensation nonetheless raises considerable
problems due to the principle that damages may be used as the recipient sees fit, i.e. the judicial authorities may
not check that the money received is in fact used to remediate the damage for which it was awarded.

The civil liability regime enables the civil judge, on the basis of the Civil Code, to compensate the damage that
was caused to nature and that it causes to humans (Art 1240 and following in C. Civ.). However, it also very
recently made it possible for a third party to initiate legal proceedings on behalf of nature. Article 142-2 in
the Environmental Code stipulates that non-profit groups (...) may exercise the rights accorded to plaintiffs
in cases dealing with direct or indirect torts to the interests that the group was established to protect.
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